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CASE NO: T.S. 10/2015 
 

HIGH COURT FORM NO.(J) 2. 

HEADING OF JUDGMENT IN ORIGINAL SUIT / CASE 

DISTRICT: SONITPUR 

IN THE COURT THE OF MUNSIFF NO.2, SONITPUR, 

TEZPUR 

Present:  Smti Priyanka Saikia, AJS, B.Sc., LLB 

Munsiff No.2. 

 

This the 4th day of April, 2022  

 
Title Suit No. 10/2015 

 
Sri Akhil Modak 

S/o- Lt. Abani Modak 

Residing at Balipara 

Mouza- Balipara 

P.S.- Chariduar 

District- Sonitpur, Assam 

                 ------Plaintiff 

-Versus- 

1. State of Assam 

Represented by the Secretary 

To the Government of Assam 

Department of Land Records & Land 

Revenue, Dispur, Guwahati, Assam 

2. The Deputy Commissioner, 

Sonitpur, Tezpur 

District- Sonitpur, Assam 

3. The Circle Officer 
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Chariduar Revenue Circle 

At Chariduar 

District- Sonitpur, Assam 

---------Defendants 

This is a suit came up for final hearing on 05-03-

2022 in presence of following Advocates: 

Counsel for Plaintiff  : Sri T. Paul    

Counsel for Defendants : Sri S Mishra  

And having stood for consideration to this day, the 

Court delivered the following Judgment:- 

 
JUDGMENT 

Plaintiff’s case in brief:- 

1. This is a suit for declaration and for permanent 

injunction. 

2. That the plaintiff is permanent resident of Balipara, 

Mouza: Balipara, P.S : Chariduar, Dist: Sonitpur, Assam. 

3. That the Plaintiff is in possession of land measuring 3 

Katha covered by Government Dag No. 111 of Vill.: 

Adabari, Mouza: Balipara, P.S.: Chariduar, under Chariduar 

Revenue Circle, Dist: Sonitpur, Assam, as described more 

particularly in the Schedule of the Plaint. 

4. That the Plaintiff has been paying Touzi Khazana for 

the Schedule land regularly and has been in khas 

possession thereof. As like as the Plaintiff, there are 

several persons in the locality have been in possession of 

the Government land. 
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5. That the Plaintiff vide his petition dated 02.05.2012 

prayed before the Government of Assam for settlement of 

the Schedule land measuring 3 Katha vide latter No. RSS 

680/2012/10 dated 15.05.2012 issued by the Secretary, 

Revenue & D.M. Department requested the Deputy 

Commissioner, Sonitpur, at Tezpur to submit a detail report 

as per rules and procedures to the Government. 

6. That vide Letter No. SRS 14/2012/12-945 dated 

17.05.2012, the office of the Deputy Commissioner, 

Sonitpur, Tezpur addresses to the Circle Officer Chariduar 

Revenue Circle, requested to enquire into the matter 

regarding allotment of land measuring 3 Katha covered by 

Dag no. 111 of Vill.: Adabari under Balipara Mouza and 

submit proposal. 

7. That the Circle Officer, Chariduar Revenue Circle 

accordingly caused enquiry and sent the report to the 

Office of the Deputy Commissioner, Sonitpur, at Tezpur 

where after the same is pending for finalisation with the 

Government. 

8. That while causing the enquiry it was very much 

apparent as to the nature of construction carried out 

thereon the said plot of land measuring 3 Kathas. The 

structures standing over the said land are purely temporary 

in nature. Further, for ingress and egress from the said 

land measuring 3 Kathas the Plaintiff has to pass through 

reserve land of PWD Road. So the Plaintiff being unaware 

of the rules initially carried out construction of a drain over 

the road said land covered by Dag no. 193. But now the 
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Plaintiff after service of Notice dated 15.11.2014 has 

reserved the drain constructed over the reserved land, 

since then no construction encroaching reserve land has 

been carried out by the plaintiff. 

9. That the Plaintiff was surprised on being served with 

Notice being Memo No. 16/part-1/06-07/864 dated 

18.12.2014 in Eviction Case No. 02/2014-15 under Rules 

18(2)/18(3) of the Assam Land and Revenue Regulation, 

Settlement Rules issued by the Circle Officer. As per 

contents of the Notice dated 18.12.2014 the Plaintiff has 

been directed to remove house, fencing and RCC drain 

within 15 days from the receipt of the Notice otherwise for 

forcible eviction and to impose fine. The Plaintiff beg to 

submit that whatever construction exists over the Schedule 

land was one when the enquiry was conducted in 

pursuance of the letter dated 17.05.2012 as aforesaid. No 

new construction has been carried out thereafter. The 

construction of drain over the reserve land was cleared 

after the receipt of Notice dated 15.11.2014. 

10. That the Plaintiff has his temporary residential 

accommodation over the land covered by Dag No. 111 and 

nothing permanent nature has been erected. Being a 

landless person the Plaintiff has applied for 

settlement/attachment of Govt. land in his favour. Under 

the said circumstances if the Plaintiff is required to vacate 

the said land measuring 3 Katha under Dag no. 111 he 

would be thrown to the street. Moreover, before taking the 

decision for ejectment by the Circle Officer, Chariduar 
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Revenue Circle the Plaintiff was never heard or any show 

cause was also issued to the Plaintiff, hence there is 

violation of natural law and equity by serving of Notice 

without giving chance for show cause and hearing. The 

plaintiff on 30.12.2014 filed Petition before the Circle 

Officer, Chariduar Revenue Circle in Ejectment Case no. 

02/2014, but the same is pending without any response. 

11. The Notice being Memo No. CDR-16/part-1/06-

07/864 dated 18.12.2014 under the Assam Land and 

Revenue Regulation 1886 Settlement Rules 18(2)/12(3) 

issued by the Circle Officer, Chariduar Revenue Circle is 

without jurisdiction and liable to be set aside. The Circle, 

Officer, is not entitled in law to issue notice under Rule 

18(2)/12(3) of the Settlement Rules of the Assam Land 

and Revenue Regulation. 1886. The order passed by the 

Circle Officer Chariduar Revenue Circle as contained in the 

Notice dated 18.12.2014 in Ejectment Case no. 02/2014-15 

is ultra virus. The Assam Land and Revenue Regulation, 

1886 Settlement Rules provide for such power to be 

exercised by either Deputy Commissioner or Sub Divisional 

Officer. The Circle Officer has no power to act in place of 

Deputy Commissioner or Sub- Divisional Officer in matters 

related to ejectment under Settlement Rules. 

12. That the Plaintiff and more then hundred people 

have been in occupation of Government land in the locality 

even adjacent to the land occupied by the Plaintiff, but the 

Circle Officer, Chariduar Revenue Circle has chosen the 

Plaintiff to eject from the Schedule land by issuing Notice 
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dated 18.12.2014 in Ejectment Case No. 02/2014-15 

discriminating the plaintiff. 

13. That the plaintiff begs to submit that no lawful Notice 

has been served upon the Plaintiff by the Circle Officer, 

Chariduar Revenue Circle under Rules 18(2)/18(3) of the 

Settlement Rules in Ejectment Case no. 02/2014-15 and 

order contained in the said Notice is ultra virus and without 

jurisdiction. 

14. That as stated above the Plaintiff filed Petition before 

the Government for settlement of the Schedule land in his 

favour and report have been submitted by the Deputy 

Commissioner in this regard and the same is pending 

before the Government, but the Circle Officer, Chariduar 

Revenue Circle is in so hurry that he has issued Notice 

dated 18.12.2014 for ejectment for the Plaintiff from the 

Schedule land without any just cause. 

15. That the Plaintiff is a fit person for settlement of the 

Schedule land in his favour, as the Plaintiff has been in 

possession of the Schedule land from the year 1990 

continuously and peacefully and has been paying Touzi 

Khazana to the Government and there is very possibility of 

settlement of the Schedule land in favour of the Plaintiff, 

as representation made by the Plaintiff is pending before 

the Government. 

16. That if the Circle Officer, Chariduar Revenue Circle 

evict the Plaintiff from the Schedule land on the strength of 

the Notice dated 18.12.2014, then the Plaintiff shall suffer 

irreparable loss and injuries both in law and equity. The 
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Defendants are liable to be restrained by issuing 

permanent and perpetual injunction restraining and 

prohibiting them from evicting the Plaintiff from the 

Schedule land by use of force on the strength of Notice 

dated 18.12.2014 in Ejectment Case no. 02/2014-15 issued 

by the Circle Officer, Chariduar Revenue Circle. 

17. That be here it stated that the officers and 

employees of the Chariduar Revenue Circle on 05.01.2015 

and 06.01.2015 threatened the Plaintiff from the schedule 

land by use of force. Hence, there is very possibility of 

forcible eviction of the Plaintiff from the Schedule land at 

any time. The Plaintiff is not in possession of any portion of 

Road side Reserve land under Dag no. 193 of Vill.: Adabari, 

Mouza: Balipara. For which the plaintiff has been complied 

to institute this suit for reliefs claim there under. Hence, 

the instant suit. 

 

The Gist of Defendants case: 

18. On receipt of the plaint summons were served upon 

the defendants and submitted contested the suit by filing 

written statement. The defendants had stated there is no 

cause of action for this suit and suit is not maintainable 

and the provision of Rule 154 and Rule 23 of Assam Land 

and Revenue Regulation 1886. The defendants denied all 

the allegations levelled against them. Hence, the 

defendants do pray for dismissal of suit by imposing 

compensatory cost on the Plaintiff. 
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19. Upon perusal of pleadings of both the sides the 

following were issues framed by my learned predecessors-

in-office: Issues framed on 15.05.2015:  

i. Whether there is any cause of action for the   

suit?  

ii. Whether the suit is maintainable? 

iii. Whether the suit is barred under the provision 

of Rule 154 and Rule 23 of Assam Land and 

Revenue Regulation 1886? 

iv. Whether the plaintiff has been in possessing 

of the suit land since 1990 and has acquired 

any right, title and interest over the suit land?  

v. Whether the Notice being Memo No. C.D.R.-

16/part-1/06-07/864 dated 18.12.2014 in 

ejectment case No.02/2014-15 under Assam 

Land and Revenue Regulation Settlement 

Rules 18(2)/18(3) issued by Circle Officer, 

Chariduar Revenue Circle is null and void, 

ultra-vires and without jurisdiction?  

vi. Whether the defendant is trying to evict the 

plaintiff from the suit land on the basis of 

Notice being Memo No. C.D.R.-16/part-1/06-

07/864 dated 18.12.2014 in ejectment case 

No.02/2014-15 without having authority? If 

so whether the plaintiff is entitled to the 

decree of permanent injunction? 

vii. Whether the plaintiff is entitled to the decree 

as prayed for?  
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viii. To what other relief/s plaintiff is entitled for? 

20. I have heard the arguments of the learned Counsels 

for the Plaintiff and defendants. I have considered the 

argument learned counsels for both the sides and also 

have perused the case record in detail. The plaintiff has 

adduced five evidences including Plaintiff as PW-1 Akhil 

Modak in support of his case whereas the defendants have 

not adduced the evidence. The materials on record and 

submissions made on behalf of both sides have received 

due consideration of this court. 

 

Decision on issue no. i: 

 Whether there is any cause of action for the 

suit?  

21. “Cause of action” as envisaged under Section 20 (c ) 

of the Code of Civil Procedure, it means a bundle of facts 

which are required to be proved. The defendant pleads 

that the plaintiff do not have the cause of action for 

institution of this suit. The cause of action is nothing but a 

bundle of material fact which the plaintiff must allege and 

prove in order to succeed in his case. In the instant suit 

the plaintiff prays for declaration and for permanent 

injunction restraining and Prohibiting the Defendants and 

their Officers and employees from evicting the Plaintiff by 

use of force from the Schedule land on the strength of 

Notice Dated 18.12.2014 issued by the Circle Officer, 

Chariduar Revenue Circle in Ejectment Case no. 02/2014-

15 and the denial of the same by defendants, arise a cause 
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of action for the suit. Thus, from the perusal of the above 

pleaded facts it is seen that there is cause of action for 

institution of this suit. Hence, this issue is decided in 

affirmative. 

 

Decision on issue no. ii: 

 Whether the suit is maintainable? 

22. During argument and also in the written statement 

defendants had taken the plea that suit is not maintainable 

due to non issuance of notice under Section 80 C.P.C to 

the Govt and Govt Officials. After going through the record 

it is seen that a leave Under section 80(2) has been 

obtained by the plaintiff at the time of institution of the 

suit. In view of the aforesaid fact situation I don’t found 

any justifiable ground to hold that the suit is not 

maintainable for non compliance of statutory provision of 

prior notice under Sec. 80 C.P.C. 

23. Considering the above discussion this issue is decided 

in negative in favour of plaintiff. 

 

Decision on issue no. iii: 

 Whether the suit is barred under the provision 

of Rule 154 and Rule 23 of Assam Land and 

Revenue Regulation 1886? 

24. I also gave careful attention to the arguments put 

forwarded by the counsels for both sides. During argument 

learned Counsel for the defendants argued that no person 

is entitled to occupy the land within 75 feet from the 
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centre line of National Highway to this point. To this effect 

learned Counsel for the defendants mentioned about the 

Rule 23 of the Assam Land and Revenue Regulation 1886.  

25. Rule 23 of the Assam Land and Revenue Regulation 

1886 lays down– “(1) nothing in these rules shall entitle 

any person to obtain a lease in respect of land within 75 

feet from the centre line of National Highway. Any person 

occupying or encroaching on such land shall be liable to 

ejectment under Rule 18 of the Rules.  

 Explanation- the expression “public road” includes (i) 

any road maintained by the State Government or by a local 

authority and (ii) any other road declared by the State 

Government to be a public road for the purpose of this 

rule.  

(2) Except under the general or special order of the 

State Government, no new periodic lease shall be issued in 

respect of land within one chain (66 feet) of the 35 feet 

reservation from the centre line of the road maintained by 

the State Government”. 

26. Learned Counsel for the defendants, in support of his 

argument, also cited the judgment passed by Hon'ble 

Gauhati High Court in “Mustab Ahmed Vs State of 

Assam and another 2017(3) GLT 41. On the other 

hand Learned Counsel for the plaintiff argued that this 

judgment cited by the learned counsel for the defendant is 

not applicable in the suit. However the jurisdiction of the 

civil court is barred under Sec.-154 (1)(a) of Assam Land 

and Revenue Regulation. Section 154(1)(a) of Assam Land 
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and Revenue Regulation 1886 specifically lays down that 

no civil court shall exercise jurisdiction in any of the 

following:-  

(a) questions as to validity or effect of settlement , or 

as to whether the conditions of any settlement are still 

enforced. 

27. Learned Counsel for the plaintiff also argued that this 

court has limited jurisdiction to try the case as imposed by 

the Hon'ble appellant court. The Hon’ble Gauhati High 

Court in State of Assam v. Sifat Ali, reported in AIR 

1967 Assam 3 held that Section 154(1)(a) does not debar 

civil court from entertaining suits based on title to the 

property. In Dinesh Chandra v. Harendra Biswas, 

reported in AIR 1972 Gau 81, it was conceded that a 

person having a right to an estate shall be entitled to seek 

a declaration of his right from the civil court as against the 

person who has succeeded in getting settlement of the 

land despite what is stated in clause (a) of Section 154(1) 

of the Regulation.  

28. The decisions rendered in Sifat Ali and Dinesh 

Chandra (supra) were followed : by a learned single 

Judge in Ka Trily v. U. Redrikson, (1984) 2 GLR 8, 

wherein it was held that the bar created by Section 

154(1) did not preclude suits based on title to the property. 

It was observed that though matters within the jurisdiction 

of the revenue authorities could be decided by them but no 

such decision could take away the jurisdiction of the civil 

court when a person having right to an estate claims 

https://indiankanoon.org/doc/852382/
https://indiankanoon.org/doc/1129081/
https://indiankanoon.org/doc/1378942/
https://indiankanoon.org/doc/1129081/
https://indiankanoon.org/doc/1129081/
https://indiankanoon.org/doc/1129081/
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entitlement to it and seeks declaration of his right in a civil 

Court. In Kamala Kanta vs State of Assam, reported in 

(1983) 2 GLR 258, the Hon’ble Gauhati High Court held 

that when a case which dealt with an eviction proceeding 

initiated under Rule 18(2) of the Rules. It was observed, in 

para 13 of this decision that in a summary proceeding 

under Rule 18 the authority is not to adjudicate any 

complicated questions of possessory right or title of the 

appellant. The following observations, made in para 13 are 

pertinent in this regard:-- 

 "If an occupant openly makes construction, his acts 

might create a bona fide right, title or interest in the 

property. The duration of occupation is undoubtedly a 

relevant factor when the occupation is open and for an 

appreciable length of time. When some right to occupy in 

favour of the occupant is detected it requires an impartial 

adjudication according to the established procedure of law. 

The length of possession, the nature of the open act of 

possession, construction of the structures and dealing the 

property as his own certainly created a bona fide right in 

his (meaning the petitioner's) favour. Such cases should go 

to civil courts for adjudication or the authority may take 

resort to the other provisions of law or take resort to some 

other laws" 

29. I have considered all aspects of this case and found 

that both parties have placed their ground to negate each 

other's case, and considering all aspects, this Court is of 

the opinion that suit is not barred under the provision of 
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Rule 154 and Rule 23 of Assam Land and Revenue 

Regulation 1886. Accordingly, issue no. iii is decided in 

negative. 

 

Decision on issue no. iv: 

Whether the plaintiff has been in possessing of 

the suit land since 1990 and has acquired any right, 

title and interest over the suit land?  

30. Both the parties have positively asserted that the suit 

land is Government Land, so, it is an admitted fact that the 

suit land is a Government land and this fact is not required 

to be proved. Now the vital question remained for the 

adjudication is whether the plaintiff has possessory right 

over the suit land illegal? 

31. To substantiate his claim plaintiff as PW-1 Akhil 

Modak has deposed his evidence by retreated the 

contents stated in the plaint. PW-1 has deposed in his 

cross examination stated that PW-1 got the notice from the 

Circle Officer, Chariduar, which is exhibited as Ext-1. PW-1 

has made a temporary house and which is surrounded by 

pucca Boundary wall over the 3 katha land. PW-1 enclosed 

plaintiff's Land revenue paying receipts from Ext. 3 to Ext. 

7. The schedule land is Government plot where he resides. 

He has possessed the suit land from 20/25 years and 

exhibited last 5 years land revenue paying receipts. 

32. PW-2 Sudhangshu Sarkar has deposed in his 

evidence that the plaintiff has been possession the suit 

land measuring 3 Katha covered by Dag no. 111 of Adabari 
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Gaon from many years. Near the suit land, the remaining 

land is Government land, which is possessed by other 

persons. Plaintiff has made application to Deputy 

Commissioner for the settlement of the scheduled land of. 

In this respect, the Circle officer and Lat Mondol of 

Chariduar Circle Office have submitted report.  Thereafter, 

the Circle Officer of Chariduar Circle Office has issued a 

Notice for eviction of the plaintiff from the suit land within 

15 days.  

PW-2 in his cross- examination stated that Plaintiff 

has a sweet shop and a biscuit bakery. PW-2 knows that 

the suit land is a Govt. land. There is a drain near the land, 

which was constructed the drain in pucca structure by the 

Plaintiff.  Plaintiff had constructed a pucca wall in one side 

but later he demolished it. Plaintiff had earth filled up the 

suit land and possessed 3 katha land. PW-2 has further 

stated Plaintiff has another plot of land in other 

place. Plaintiff has not illegally occupied the schedule land 

as plaintiff has paid touzi khazana regarding the schedule 

land.  

33. PW-3 Jaybir Baishya has deposed in his evidence 

that the plaintiff has been occupying a land measuring 3 

Katha, Dag no. 111 of Adabari Gaon from many years and 

has been paying Touzi khazana of schedule land regularly 

more than of 10 years. Earlier, the said land was possessed 

by one Haradhan Nahar and he also paid touzi khazana 

regarding the suit land. A notice was served by 

Government to vacate the said schedule land. But the 
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defendants have no authority to issue the notice as the 

plaintiff has been paying touzi khazana regarding the 

schedule land. Plaintiff has filed a petition for settlement of 

the suit land before the office of Deputy Commissioner and 

Circle Office. Accordingly, the Deputy Commissioner has 

call for the report from the Circle Officer and Lat Mondol of 

Chariduar Circle Office, and after enquiry the concerned 

authority has submitted a report.  It is to be mentioned 

that Chariduar Revenue Circle authority has issued a notice 

dated 18.12.2014 to the plaintiff and has been directed to 

remove the house, fencing and drain within 15 days from 

the receipt of the Notice otherwise for forcible eviction. On 

the other hand the plaintiff had already constructed 

“ekchali” house on the said land. Hence, plaintiff has filed 

this case.  

 PW-3 in his cross-examination has deposed that the 

schedule land is situated at Patbil, village- Adabari. PW-3 

has knowledge about that Plaintiff has filed an application 

in the office of Deputy Commissioner and Circle office for 

settlement of the schedule land in the year 2015. Plaintiff's 

land is about 90 feet far from PWD road. On the schedule 

land plaintiff has constructed a house. PW-3 further 

deposed that plaintiff cultivated on the suit land. In the 

west side of the schedule land, persons namely Arun Nahar 

and a Bihari person belongs to Arunachal Pradesh 

constructing a RCC building. In that place around 200 

people are living there. In between 175 peoples are made 
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their land as myadi land by settlement. PW-3 has clearly 

stated that Plaintiff has a house in Dighaligaon.  

34. PW-4 Hussain Ali in his evidence has deposed that 

Chariduar Revenue Circle had sent a notice to plaintiff to 

vacate the schedule land within 15 days. After receiving 

the notice plaintiff had filed a case against Revenue Circle 

and Deputy Commissioner. The plaintiff has been 

occupying the schedule land since six years. Plaintiff had 

filed a petition before the Deputy Commissioner Office, 

Sonitpur to get settlement. Regarding the same Chariduar 

Revenue Circle and Lat Mandal had submitted a report for 

settlement but till date the government land could not be 

settlement. Plaintiff has been paying touzi khazana 

regarding this schedule land. The Chariduar Revenue Circle 

authority had served a notice dated 18.12.2014 and 

directed to remove house, fencing and drain within 15 days 

from the receipt of the Notice otherwise for forcible 

eviction. Plaintiff had already constructed “ekchali” house 

on the suit land. But there is no authority to give order to 

vacate the said schedule land.  

PW-4 in his cross examination has stated that the 

distance between his house to plaintiff's house at about 7 

km. He has knowledge about the notice which was issued 

from Circle office to plaintiff. Plaintiff had filed a petition in 

Deputy Commissioner Office, Sonitpur to get land 

settlement but till date the government land could not be 

settled. For this purpose plaintiff has filed this case. On 

18.12.2014 Chariduar the notice plaintiff had appeared 
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before court and filed an injunction petition.  Besides the 

suit land some other persons namely Tez Narayan Giri and 

one unknown persons are constructing their house near 

the suit land. In that place around 200/250 peoples are 

residing.  

35. PW-5 Hem Chandra Bora in his evidence that 

Exhibit 9 is the Chitha of Balipara Mouza and Exhibit 9(1) is 

the contents of Dag no. 111. In the said Dag there is land 

measuring 8 Bigha, 4 katha and 13 lessa. Around 3 Katha 

land is possessed by Akhil Modak in the said dag. Exhibit 

9(2) is the contents of Dag no. 111. He has personal 

knowledge that after commission Annual patta are issued 

in favour of four persons of land measuring 3 Katha each. 

Exhibit 10 is the cadestral Map. In the Exhibit 10 it is seen 

that the Dag No.592 was came out from Dag 111. In Ext-

9(3) it is stated that Dag No.592 came from Dag No.111 

and comprising 3 Katha of land but has not mentioned the 

names. Dag No.111 is a low land. In present the Annual 

Patta are issued for three persons from Dag 111. The land 

of National Highway is under Dag No.111 according to 

Norms, the width of National Highway should be 150 feet. 

People are allowing possess the land excluding 75 feet 

from the middle of the National Highway on the both side. 

According to Norm, Dag No.111 is not under the 75 feet. 

 PW-5 in his cross-examination stated that he has not 

knowledge about the land measurement of Dag no. 111. 

He has no knowledge if the suit land was under Ceiling Act. 

National Highway goes from Tezpur to Balipara towards 
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south to north. Dag no. 111 is situated at western part of 

the National Highway.  

36. Now, it is the burden of the plaintiff to prove his 

case. After perusal of the plaint makes it clear that the 

plaintiff has only prayed for the declaration of his 

possessory right over the suit land. As such, for the ends of 

justice, I deem it prudent to evaluate the evidence on 

record to decide if the plaintiff has any possessory right 

over the suit land or not. The plaintiff has pleaded that he 

is occupying the suit land covered by Dag no. 111 and that 

all PWs have supported in this regard. However, from the 

scrutiny of the entire evidence on record as well as from 

the pleadings of both the parties, it is very clear that the 

Circle Officer and Lat Mandal of Chariduar Circle office had 

visited the suit land and submitted report to the Deputy 

Commissioner, Sonitpur. Thereafter the eviction notice was 

served upon the plaintiff. Therefore, it is very clear that the 

eviction notice sent by the concerned Government 

Authorities against the plaintiff was in respect of the suit 

land. The plaintiff also pleaded that the Circle Officer 

issued the notice of eviction without observing the 

formalities for eviction under Assam Land Revenue 

Regulation and executive instructions of the Government 

and so the issue of notice by Circle Officer to vacate the 

schedule land under dag no. 111 is arbitrarily and without 

jurisdiction. The most important fact of this entire case is 

that the suit land is Sarkari i.e. Govt. land and the title 

holder of the suit land, i.e. the Govt. of Assam. Plaintiff has 
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pleaded that he has possessed over the suit land since 

1990. But the plaintiff has submitted revenue receipt from 

2010. The revenue receipt which plaintiff has submitted, in 

order to bring home the submission of the plaintiff in 

support of his contention of long possession, are nothing 

but the receipt of the fine paid by the plaintiff for 

possessing the Government land. However, that cannot be 

concluded that the Government had accepted his 

possession to be lawful one. It is the defence taken by the 

defendants that the said land, from which the plaintiff is 

supposed to be ejected, is the road side reserved land and 

in such a situation the Government has every right to eject 

the plaintiff. Behind the said backdrop the plaintiff had 

sought for the reliefs of declaration of right, title and 

interest and permanent injunction. 

37. Now, upon analyzing the pleadings of plaintiff it 

appears that plaintiff very much clearly in his plaint has 

stated that 3 Kathas of land was settled in favour of his 

name only, and that no formal patta was granted in his 

favour and as such he continued to pay revenue in Touzi 

form only. Defendant on the other hand pleaded that suit 

land is Government land and same has not been settled in 

favour of any individual till date. The defendants have also 

argued that Plaintiff has other land in other place 

also. PW-2 Sudhangshu Sarkar and PW-3 Jaybir 

Baishya have supported in this regard that the 

plaintiff has a house in Dighaligaon. It is also 

reflected in the Ext-8 Series, Annexure B, wherein 
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the Circle Officer, Chariduar has clearly stated that 

the plaintiff has land measuring 2 Katha in his name 

of Revenue village Dighaligaon under Balipara 

Mouza.  

38. There is no iota of doubt that the suit land was 

government land and competent courts, but the question 

arises is that whether the government land cannot be 

converted into the patta land.  

39. Assam land and Revenue regulation when read with 

Assam Land and Revenue Rules makes things clear. 

Section 50 of the Assam Land and Revenue Regulation 

enumerates the classes of person that are entitled to pray 

for registration of their name in appropriate general 

register. Under Rule 5 of the Assam land and revenue 

Regulation Rules, an application can be made for the lease 

of the waste land in writing and then lease shall be given 

under Rule 8, if the Deputy Commissioner, is satisfied if the 

applicant is landless due to flood etc, is displaced landless 

person migrated from Pakistan and he is the cultivator 

having less than 8 Bighas of land. From the pleading 

and evidence it held that the plaintiff is not a 

landless person.  

40. The suit land is adjacent to the National Highway No. 

15, Rule No.23 of the Assam land and revenue Regulation 

Rules, provides that no lease can be granted within 35 feet 

from the foot of the slope of the public road and any 

encroachment on the said land shall liable to ejectment 
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under Rule 18 of the Assam land and revenue Regulation 

Rules. 

41. Now, suit against the Government or possession over 

a Government land is maintainable if the possession of the 

possessor ripens over a period of 30 years. Even if 1990 is 

taken as the year for reckoning, plaintiff has been in 

possession openly ever since and his possessory title over 

the suit land has thus been perfected. In this case 

plaintiff though alleged that he was possessing the 

suit land since 1990 but plaintiff has not given any 

documentary evidence of 1990 or any subsequent 

document except the land revenue receipts from 

2010 to 2014 i.e. Ext.: 3-7.  

42. Ext-8 series consisted the documents as A- the letter 

received from Deputy Commissioner office along with 

Petition of Akhil Modak i.e. the petitioner & Govt. letter No. 

RSS.680/2012/10 dtd 15.05.2012 in duplicate, B- Allotment 

proposal of Akhil Modak, C- Certificate from President, 

Udmari Gaon Panchayat & Gaon Burah, D- Petition 

forwarded by President Balipara Anchalik Panchayat 

regarding the construction of Akhil Modak, E- Letter 

received from PWDNH Road Land by Akhil Modak, F- Letter 

received from Asstt. Executive Engineer, PWRD regarding 

encroachment of land. G-Original case record vide 

Bedakhali Case No.02/2014-2015, G- Notice issued by C.O. 

Chariduar on 18.12.2014, I- Petition filed by plaintiff Akhil 

Modak along with enclosure.  
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43. Besides the aforesaid exhibits plaintiff had failed to 

show any documentary evidence in respect of the plaintiff's 

being a touzi holder. It is admitted by PW 1 Akhil 

Modak in his cross-examination that he had not 

submitted any documents in respect of his 

possession from 1990. PW 1 also admitted that he had 

not paid any premium against the suit land. The power to 

eject encroachers from Govt. land is conferred under Rule 

18(2) and all category of Govt. land is now covered by the 

amended provisions. The ejectment process can be 

resisted only by those who have acquired right of 

proprietor, landholder or settlement holder over such land. 

Here it is not disputed that the land is Govt. land and that 

the petitioner is proprietor, landholder or settlement 

holder. Therefore no legal right is noticed in their favour to 

resist the ejection from the area. 

44. As per Assam Land and Revenue Regulation 1886 all 

right over the land is vested in the state. No private right 

over land can be exist except those which are expressly 

recognized by the state. Under Section 6 of Assam Land 

and Revenue Regulation only four categories of right have 

been recognized by the state. The basic land right in 

Assam are Proprietor, Land holder and settlement holder-

other than landholder. As a corollary to the provisions 

of section 6, it is obvious that lands over which no 

proprietor, landlord or settlement holder other than 

land holder has any right are at the disposal of the 

state government. 
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45. In the present case PW1 Akhil Modak has deposed 

that till date allotment was not given to him. In the instant 

case, from the documents and also from the evidence on 

record, it is seen that 3 Katha of land is a touzi land, 

plaintiff cannot acquire any right and title over this land 

until settlement is made by the concerned authority. So, it 

appears that the suit land was not allotted to the plaintiff 

by the government. He has possessed the land without any 

allotment. PW-1 has not deposed about any mode how the 

plaintiff has acquired right over the suit land under the 

Assam land law.  

46. In the view of the aforesaid findings, both of these 

issues are answered in negative and decided against the 

plaintiff. 

 

Decision on issue no. v and vi:- 

 Whether the Notice being Memo No. C.D.R.-

16/part-1/06-07/864 dated 18.12.2014 in 

ejectment case No.02/2014-15 under Assam Land 

and Revenue Regulation Settlement Rules 

18(2)/18(3) issued by Circle Officer, Chariduar 

Revenue Circle is null and void, ultra-vires and 

without jurisdiction?  

AND 

 Whether the defendant is trying to evict the 

plaintiff from the suit land on the basis of Notice 

being Memo No. C.D.R.-16/part-1/06-07/864 dated 

18.12.2014 in ejectment case No.02/2014-15 
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without having authority? If so whether the 

plaintiff is entitled to the decree of permanent 

injunction? 

47. These two issues are co-related, therefore, I 

proposed to decide them together. In the pleading as well 

as in evidence plaintiff has stated that the Circle Officer, 

Chariduar Revenue Circle issued the Notice being Memo 

No. C.D.R.-16/part-1/06-07/864 dated 18.12.2014 in 

ejectment case No.02/2014-15 under Assam Land and 

Revenue Regulation Settlement Rules 18(2)/18(3) to the 

plaintiff for eviction.  The learned counsel for the plaintiff 

has stated that under Assam Land and Revenue Regulation 

Settlement Rules 18(2)/18(3), the notice to vacate shall be 

published by the Deputy Commissioner or the Sub 

divisional Officer, as the case may be, and also in the 

Notice Board of the office of the Sub-Deputy Collector 

within whose jurisdiction the land is situated. The 

defendant side has stated that the power is 

conferred to Circle Officer vide Govt. Notification 

No.31 RLR 167/2008/25 dated 06.02.2010 vide the 

Assam Land Revenue Regulation 

(Amendment)Rules 2009, published in the Assam 

Gazette (Extraordinary). 

48. The learned Counsel for the plaintiff has also pleaded 

that since the suit land is not under the PWD Road, the 

eviction can’t be ordered under Rule 18(2) of the 

Settlement Rules. PW-5 Hem Chandra Bora in his evidence 

categorically deposed that after commission Annual patta 
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are issued in favour of four persons of land measuring 3 

Katha each. Exhibit 10 is the cadastral Map. In the Exhibit 

10 it is seen that the Dag No.592 was came out from Dag 

111, but no settlement was done in favour of the plaintiff. 

In Ext-9(3) it is clearly stated that Dag No.592 came from 

Dag No.111 and comprising 3 Katha of land but the names 

are not mentioned in whose favour. PW-5 has measured 

the Dag No.111 for the purpose of allotment. Dag No.111 

is a low land. The land of National Highway is under Dag 

No.111 according to Norms, the width of National Highway 

should be 150 feet. People are allowing possess the land 

excluding 75 feet from the middle of the National Highway 

on the both side. According to Norm, Dag No.111 is not 

under the 75 feet. Dag no. 111 is situated at western part 

of the National Highway which is 75 feet far from the 

National Highway. 

49. As the ejectment is proposed under this provision, 

the Rule 18 of Assam Land and Revenue Regulation 

Settlement Rules after it was amended w.e.f. 29.3.1977, 

reads as under : 18. Ejectment. – 

 (1) Subject as hereinafter provided, the Deputy 

Commissioner may eject any person from land over which 

no person has acquired the rights of a proprietor, 

landholder, or settlement-holder. 

 (2) When such person has entered into possession of 

land that has previously been reserved roads or roadside 

land or for the grazing of village cattle or for other public 

purposes, or has entered into possession of land from 
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which he has been excluded by general or special orders 

and when further, there is no bona fide claim of right 

involved he may be ejected or ordered to vacate the land 

forthwith, and the Deputy Commissioner may sell, 

confiscate or destroy any crop raised, or any building or 

other construction erected without authority on the land. 

 (3)(a) [(1)In all other cases ejectment shall be 

preceded by publication of a notice in the manner 

prescribed below requiring the occupant generally to 

vacate the land specified in the notice, within 15 days of 

the date of publication of the notice on the land concerned 

or in a prominent place in the vicinity thereof, and to 

remove any buildings, houses, fences, or crops, etc., which 

may have been raised on such land, provided that the 

Deputy Commissioner may give time to any particular 

occupant to harvest the crops, if any growing on such land. 

Any buildings, houses, fences, crops, etc., which have not 

been removed in accordance with such notice shall be 

confiscated to the Government.] 

 (3)(b) The notice referred to in clause (a) of sub-rule 

(3) above shall be published by affixing a copy thereof in 

the Notice Board of the office of the Deputy Commissioner 

or the Sub divisional Officer, as the case may be, and also 

in the Notice Board of the office of the Sub-Deputy 

Collector within whose jurisdiction the land is situated. A 

notice shall also be published by affixing a copy thereof on 

the land concerned or in a prominent place in the vicinity 

thereof. 
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50. The power to eject encroachers from Govt. land is 

conferred under Rule 18(2) and all category of Govt. land 

is now covered by the amended provisions. The ejectment 

process can be resisted only by those who have acquired 

right of proprietor, landholder or settlement holder over 

such land. Here it is not disputed that the land is Govt. 

land and that the petitioner was not the proprietor, 

landholder or settlement holder.  

 Following the amendment of Rule 18(2) w.e.f. 

29.3.1977, all category of Govt. land is covered by the 

amended provisions. The earlier decision in 

Bandhana Goala vs Assam Board of Revenue, 

reported in AIR 1972 Gau 11 is inapplicable now since 

the defects in the old Rule is now cured as was observed in 

Bhanumati Ghosh vs State of Assam reported in 2015 

(4) GLT 370. Thus I find no infirmity with the procedure 

initiated against the encroachers of valuable assets of the 

State. Moreover when the land is needed to be for public 

interest, the individual right if any, must make way. The 

petitioner has not been permitted by the Government to 

occupy those lands and in fact ejectment proceeding was 

started against the encroachers. In my considered view 

Rule 18(2) is applicable here and the action of the State is 

consistent with the settled legal position. For eviction of 

encroachers, the Govt. land in question needn’t be 

earmarked for roads or for any public purpose since Rule 

18(2) was amended and is now made applicable to all 

categories like Govt. khas land, waste land or estate. 
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 But by virtue of Assam Land and Revenue 

Amendment Rules 1997 amending Rule 18(2) the words 

"govt. khas land or waste land or estate over which no 

person has acquired the right of proprietor, landholder or 

settlement holder any" have been inserted. But no 

semblance of bona fide claim of right upon the land has 

been shown by the plaintiff. Accordingly, the plaintiff not 

having any actionable right over the Govt. land which are 

in his occupation, the defendants are entitled to evict him 

resorting to Rule 18. 

 Moreover we find that the ejectment notice(s) convey 

enough details about the land and more importantly, the 

plaintiff is definitely aware of the area from where 

ejectment is sought as he had filed the suit against the 

notice(s) with the same land description.  

51. Therefore I am of the view that non-mentioning of 

the date or case number in the impugned notices will not 

be fatal for the State as it has not caused any prejudice to 

the plaintiff. 

52. The ejectment process where I find that clearance of 

the Govt. land is warranted by public interest. The occupier 

has failed to establish any bonafide right over the occupied 

land. Moreover, he can't be categorised as proprietor, 

landholder or settlement holder. The defendant has never 

tried to evict the plaintiff after issuing the notice dated 

18.12.2014. Therefore, it is very clear that the eviction 

notice sent by the concerned Government Authorities 

against the plaintiff was in respect of the suit land. The 
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most important fact of this entire case is that the suit land 

is Sarkari i.e. Govt. land and the title holder of the suit 

land, i.e. the Govt. of Assam. The defendant side has 

pleaded that the power is conferred to Circle Officer 

vide Govt. Notification No.31 RLR 167/2008/25 

dated 06.02.2010 vide the Assam Land Revenue 

Regulation (Amendment)Rules 2009, published in 

the Assam Gazette (Extraordinary). 

53. Therefore it can be concluded that the said Notice is 

not null and void and issued within jurisdiction. Hence, 

both these issues are decided in negative and against the 

plaintiff. 

 

Decision on issue no. vii and vii:- 

Whether the plaintiff is entitled to the decree 

as prayed for?  

AND 

To what other relief/s plaintiff is entitled for? 

54. So, it appears from evidence of PW-1 Akhil Modak 

that the suit land was not allotted to the plaintiff by the 

government. He has possessed the land without any 

allotment and now claiming possession over the suit land. 

PW-1 has not deposed about any mode how the plaintiff 

has acquired right over the suit land under the Assam land 

law. In the view of the aforesaid findings, both of these 

issues are answered in negative and decided against the 

plaintiff.  
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ORDER 

55. In conclusion the suit is dismissed on contest without 

any cost. 

56. Prepare a decree accordingly.  

Given under my hand and seal of this court on this 

04th day of April, 2022.    

     

(Priyanka Saikia, AJS) 

Munsiff No.2 

Sonitpur, Tezpur 
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APPENDIX 

Plaintiff’s Witnesses:  

PW1: Sri Akhil Modak 

PW2: Sri Sudhangshu Sarkar 

PW3: Sri Jaybir Baishya 

PW4: Md. Hussain Ali 

PW5: Hem Chandra Bora 

Plaintiff’s Exhibits:  

Ext. 1: Copy of notice from Circle Officer Chariduar dated 

15-11-2014. 

Ext. 2: Copy of notice from Circle Officer Chariduar dated 

18-12-2014. 

Ext. 3 to Ext. 7: Copies of land revenue pay receipt. 

Ext. 8: Letter from Circle Officer, Chariduar Revenue Circle 

regarding submission of original case record vide bedakhali 

case no. 01/2014-2015. 

Ext. 9: Chitha 

Ext. 9(1) to Ext. 9(2): Contents of Dag no. 111. 

Ext. 9(3): Is the content in which stated Dag No.592 came 

from Dag No.111. 

Ext. 10: Cadastral map. 

Defendants Witnesses:  

NIL 

Defendants Exhibit: 

NIL 

 

(Priyanka Saikia, AJS) 

Munsiff No.2 

Sonitpur, Tezpur 


